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Abstract:

The presented paper addresses the issue of the decision-making process in the
framework of the public administration authorities and bodies in the European Union. Since
this topic is one that can be analysed from various points of view, we find it an up-do-date
and significant matter to be an object of the further discussion.
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Introduction

EU public administrations decision making relates to various issues and can be studied from
many viewpoints. One particular area of interest, explored by this paper, is decision making on
international law issues. This aspect is particular important as in the post-Lisbon treaty era,
European Commission (EC) international law competence has significantly enhanced. The
envisioned Brexit can also become an impeding international law issue for the EC and EU
member states.

Debate begins by discussing theories about nation state public administration decision making
processes, highlighting those relevant to international law. Subsequently, analysis turns to
disaggregated state concepts, focusing on actors, other than the central administration,
involved in international law decision making.

The paper's fourth section discusses relationships between this disaggregated process and
integration dictated by the EU legal order, while the fifth addresses the relevancy of
transparency, participation, access to information and privatization.

The final section contains a summary of the previous analysis and a forward looking discussion
on a pathway to enhancing the quality of international law related decision making in EU

domestic public administrations.



Today, international law significantly implicates daily life, rendering international law decision
making by EU public administrations integral to the service provided to the public. This makes
understanding the underlying processes and rationales an important matter. The paper
hopefully presents a useful contribution to further such understanding.

International Law" Nation-State Public Administrations Decision

Making - Theoretical Perspectives

Decision making by public administration is a vastly studied field, exploring the decision making
process in the performance of administrations and the service they provide to the
public(Carrington, 2002). Emphasis is usually given to how decisions on issues such as
priority, staffing, budgeting, training, are made and what are the factors which are considered
and by whom (Rubin, 2012). These types of studies are sometimes interview-based or
empirical, with the aim of mapping overall trends and approaches (Peters, Pierre, 2012).
Studies of a different frame of mind examine the means and methodology public
administrations employ in decision making facing particular issues or problems, like fighting
crime, combating wide spread disease or facing environmental emergencies (Collins,
Peerbolte, 2012). On a similar vein, studies of public administrations decision-making could
also look explore the processes behind promoting a positive agenda, such as improving
service to the public or modernization (Jarvis, 2016).

The analysis in this paper, starting with this first section, is more similar to the overall
framework of these kinds of studies, although the issue at the focus of the analysis, i.e.
international law, is not an issue with either negative or positive connotations. It rather presents
a challenge any public administration must face in an increasingly globalized world (Vaduva,
2016). This interesting role played by public administrations in the framework of international
law can also be studies empirically. However, in this paper, analysis focuses on the theoretical
aspects which can provide a platform for a further empirical analysis to complement the
findings or even contradict them.

Observing the issue from the international law perspective, much has been researched and
studied about decision making on the international level (Ambrus, Arts, Hey, Raulus, 2014).
Scholarship discussing this dimension of international law has been particularly bolstered by
the emergence of the Global Administrative Law (GAL), receiving increased attention in the
past decade (Caseesa, D'Alterio, 2016).

What is sometimes missing from the debate, in both the legal and political science perspective,
is the general (rather than country specific) nation-state point of view in all matters concerning

implementation of international law, including for decision-making. However, recently some



attempts have been made to understand how courts interpret international law (Aust, Nolte,
2016) and attitudes and approaches by governments to implementation of international law
(Alter, 2014).

These scholarly attempts raise the question of what role public administrations play in decision-
making on international law matters, and more importantly, how this role is performed in
practice.

In this framework, setting up the taxonomy for our debate, analysis now returns to the opening
paragraph of this section. The aim is to understand the underlying theories of decision-making
processes by public administration and to see how these can relate to decision-making on
international law related issues.

Before delving into the more substantive discussion, it is important to make clear, even as this
early stage, that the aim of the analysis is not to provide one definite "normative" recipe for
how public administrations should make decisions pertaining to international law but rather to
provide a descriptive analysis of the internal process.

One definition of decision-making which has been provided by one commentator reads as
follows: "Decision-making is usually defined as a process or sequence of activities involving
states of problem recognition, search for information, and the selection of an actor of one from
two or more alternatives consistent with the ranked preferences" (Political Sciences).

Public administration scholarship presents the basic decision-making models (Encyclopedia of
Public Administration and Public Policy): rational actor (goals, alternatives, consequences,
choices); organizational process (decision-making on the basis of input from different
agencies); and the governmental process model (Encyclopedia of Public Administration and
Public Policy) focused on complex negotiations, including political elements). Other versions
of these models, adapted to more low-level decision-making, which seem more pertinent to
the focus of the paper, include the administration and the incremental model.

The administration model views the decision-making process as one of less rigidity then the
basic models. Accordingly, the decision-maker makes a decision by assessing the situation
and collecting some relevant information, rather then collecting and comparing all possible
information which can be impractical in real life public administration (Encyclopedia of Public
Administration and Public Policy). The incremental model is different, describing the decision-
making process as one which incorporates relatively few alternatives, as the decision-maker
seeks to place a value on the different alternatives (Encyclopedia of Public Administration and
Public Policy). According to this model, the tendency of the decision-maker would be to make
similar decisions based on prior successes and failures (Encyclopedia of Public Administration
and Public Paolicy).

Earlier Weberian concepts of public administrations viewed ideal decision making as a

processe confined with predetermined sets of rules and procedures (Theodoulou, Roy, 2016).
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Similarly, international law was also thought of as a straightforward system of legislative texts
with relatively formal constraints and few decision-makers (Pauwely, Wessel, Wouters, 2012).
Today, public administrations are viewed as a much more flexible systems including bodies
entrusted with decision-making. This phenomenon has been termed as "multipolar
administrative law", reflecting the increasing diversity in powers and influences of different
public and private bodies (Cassese, Napolitano, Casini, 2014). Similarly, international law has
also been transformed, and is today considered a living and "breathing" being (Franck, 2006),
open to much interpretation and flexibility, including by nations states and corresponding public
administrations.

The different models discussed provide a variety of lenses which can be utilized to view
decision-making by public administrations on issues of international law.

Beginning the debate with the more general model, the rational actor model provides an
optimal mechanism. According to this model, the public official faced with the need to make a
decision on an international issue will go through four stages. For example, when faced with
the question of how best to incorporate international law to the standards of operation of a
public service, even if such incorporation is hot mandated by international law (Blank, 2006).
The official will set the goal of providing the service, seek out alternatives on means to
implement the standard, and try and estimate the consequences of each choice. At the end of
the process, the choice will be made on the basis of the findings.

In reality, this kind of decision-making on international law issues is very unlikely. Assuming
that the public official understands the requirements of international law, it will be challenging
to find alternatives and understand possible consequences. Unlike for domestic affairs, unless
the public official has access to comparative experiences by public administrations from other
states faced with similar issues, going through the alternatives and consequences stages can
be fraught with difficulties.

The other two high level models are also somewhat ill equipped to capture the practicalities of
international decision-making by public administration.

The organizational process foresees the decision as one based on input from different
agencies. While seemingly such a process of inter-agency consultation is not farfetched when
resolving matters pertaining to international law implementation, this might not be of that much
help to the public official unless these agencies have expertise in the relevant field of
international law (Mollers, 2016). Even if that is the case, it is also likely that the agencies
involved will have their own interests in the resulting decision, in a way which might conflict
with the international legal regime (Verdier, 2009).

The governmental process model is relevant to the international law decision making process,
as decisions on international law by public officials can also be the result of complex

negotiations between different state and non-state actors. In sensitive cases, where the
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international regime conflicts with domestic political issues, politics can play a role, although
this would not always lead to one overriding the other (Trachtman, 2010). That being said, for
lower level decision-making, politics is usually not involved and the issues at stake do not
justify a complex negotiation process.

Unlike the other models, the administration and incremental model seem to fit in better with
public administration international law decision-making at the lower governmental levels. In
many cases, the complexities of finding alternatives, especially for relatively innovative
international law norms, necessitate a less than an optimal of collecting fewer sources of
information. Acknowledging that the language abilities of public officials might also be limited,
and that studies of international law are seemingly mostly done in few languages (mainly
English or French), this can mean that only very limited resources are practically available for
assessing alternatives.

The incremental model can also draw a more accurate picture. When there is little available
information, the public official will probably find it easier to build upon prior experience in
decision-making. Arguably, this might not be true in cases where the international norm in
guestion is a new one, which the official, or the administration, have not faced before (i.e. a
"fundamental decision") (McKinney, Howard, 1998). Nevertheless in such a case the official
can still turn to prior experience with implementation of international law, and the tools utilized
in past cases. Utilizing this model in order to understand the way public officials make
international law related decision corresponds to the emerging practice in international law
scholarship which views empirical and experimental approaches as vital to understand how

international legal norms are implemented in practice. (Chilton, Tingley, 2013).

The Disaggregated State and International Law

In the past, it was assumed that when it comes to international law, at whatever level, only one
or two state actors were involved in the decision-making process, reflecting what some
describe as the "foreign office model". (Cavnar, 2016). Under this approach, even if the subject
matter was under the responsibility of a different actor within the government, the organ
primarily tasked with international relations would also be the only one providing guidance on
international law related issues (Franck, 2005).

Today, it is increasingly understood that a much more variety of actors take part in decision
making process within and outside government on various issues, including on matters
pertaining to international law. This conceptual approach can be termed as "the disaggregated
state” (Rao, 2011). While this term can mean different things, for the purposes of the analysis

of this section it is used to describe actors outside the central administration which can be



involved (Curtin, Egeber, 2009). External categories of outside actors can be divided to two
distinct main groups; actors which are part of the government apparatus and those outside it.
The first category includes two main actors, courts and the legislature. Both play various
functions in the public administration international law decision making process, in both direct
and indirect capacities.

Courts can play an increasing direct role in creation of international norms as part of an
emerging transnational legal order (Puthnam, 2016). If in the past, courts solely played a
responsive role, responding to international norms when such norms came before them, today
some domestic courts might see themselves as part of an international judicial network,
entrusted with a somewhat independent role in application of international norms
(D'Aspermont, 2012). In turn, such norms can become binding for the domestic public
administration, possibly transforming the way administrations operate (Rosenbloom, O'Leary,
Chanin, 2010). This can also be somewhat relevant in the context of the European system,
when courts choose to refer preliminary question on international law related issues to the EU
courts (Kuijper,Wouters, Hoffmeister, Ramopoulos, Baere, 2013). Any decision in that regard
can also change the way international law related decisions are made by public officials.
Courts also play a supervisory role exercising control and review of decisions by public officials
(Kinnecke, 2007). Such a supervisory role can be significant in cases when the administration
makes an international law related determination. In this sense courts can limit themselves to
domestic legal frameworks when interpreting international law (Aust, Nolte, 2016) but even this
kind of domestically influenced adjudication can alter and rescind decisions made by public
officials. Moreover, if constitutional courts, or courts of an equivalent status, are concerned, a
decision by a court can dramatically change the way international law is perceived by the
domestic public administration.

The second major actor in the government apparatus is the legislature. In common law
jurisdictions the role of the legislature in international law decision making is relatively
straightforward. In cases when treaties are concluded, with the possible exception of executive
agreements, the legislature can play a role in the ratification of treaties, when sometimes,
positive agreement of the legislature is required for the treaty to come into force (El-Haj, 2016).
Allegedly, such high level decision-making should not have a direct impact on low level public
administration decision making, as it relates to international obligations by the state. However,
today, international law is becoming an integral component in the daily lives of almost every
member of the public (Rossene, 2004), and in turn a mainstay for public administration, even
in its lower echelons.

Like courts, legislators, as part of the multipolar administration, can also play a supervisory or
corrective role for international law decision-making. The corrective role of legislators is

relatively obvious in common law jurisdictions, as legislation can override both international
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obligation and international law related decision making (Bueaulac, Currie, 2011). In
discussing civil law jurisdiction, this approach is much less common but several international
agreements, including those which the EU is party to, have already specifically recognized that
law can overcome intentional obligations (the EU and Central America Association
Agreement). This could be interpreted to mean that where decisions are made under the
auspices of international agreements, these too can be limited by legislatures, even in
countries which apply the monistic approach to international law, affording supremacy to
international obligations over domestic law (Gaja, ).

Actors outside the government apparatus can include three main groups; the public, trade
associations and civil society.

The public itself is the most relevant actor. In the distant past, a member of the public would
probably be unaware of anything which is even remotely linked to international law. Such lack
of awareness was unsurprising as individual had relatively limited relevance as far as
international law was concerned. (Parlett, 2011). Today, things are different, as individuals
receive increased attention in international legal scholarship and international law making
(Rozen, ) Complementing this trend, increasing transparency in international law making and
globalization make it much easier for individuals to be aware of international law developments
and to utilize such awareness to influence or challenge decision-making by public officials on
international law related matters (Peters, Bianchi, 2013). Acknowledging that there could be
different levels of awareness of members of the public to various kinds of international law
components (Biehler, 2008), the mere fact that such a possibility exists can change the course
a public official takes in the decision-making process.

Trade associations, representing the interest of industry can also have an important role to
play in the context of international law, including "capture” of international law making (Dunoff,
2007). Translated to the domestic level, such influence can even be a much less difficult task,
as trade association and lobbying groups might have close ties to public officials (Bond, Smith,
2016). Bearing in mind that international law and international standardization can be highly
technical, requiring specific expertise, the influence of such "professional" experts can be
significant (Wouter, Werner, 2014). This kind of expertise can be relevant to high level policy
making, but can also be meaningful for specific international law decision-making. Public
administrators might happily "privatize" process to those who are much more familiar with it,
even if the outcome would be likely subjective and not in the bests interest of the public (Peters,
pierre, 2003).

Civil society organizations, representing the public, are increasingly involved in decision-
making by public administrations (Demirkaya, 2016). The disaggregated state concept facilities
this result as it allows more and more actors to enter to the decision-making realm (Friesen,

2012). While civil society can tend to focus on domestic issues (Tandon, Brown, 2015), their
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international dimension is increasingly becoming prevalent. This outcome can be associated
with the expanded exposure an access of civil society to international law, and with increasing
networking between civil societies from different state and the exchange of experiences
(Buckley, 2013). International civil society organizations are even, at times, constituted from
domestic chapters (Transparency International, 2016), making the focus on international law
related issues a high priority.

Past conventional wisdom was that civil society's traditional role is that of protest and
promoting establishing alternative and opposing approaches to existing governance regimes
(Lee, 2002). However, and most relevant to lower level decision-making by public
administrations, civil society organizations can serve as advocates for individuals and groups
in order to influence decision-making, for example in the field of human development or the
environment (Yasuda, 2015). Consequently, if in the past decisions, in particular on
international law related issues (at times complex by their very nature), went unchallenged
because of lack of resources, today civil society can take up the cause of individuals before
both courts and legislators, bringing the analysis to a full circle.

The discussion in this section of the paper demonstrated the potential involvement of actors in
the disaggregated state in the public administration international law related decision-making
process. Considering the lack of specificity of the decision-making models previously
discussed, it can be argued that such models fail to comprehend the new realities of a
globalized public administration when it comes to resolving international law related questions.
The question is then how is this theoretical gap reflected in an integrated EU environment, to

be discussed in the paper's next section.

EU Integration, the Disaggregated State and International Law
Decision-Making

The advent of the European Union, encompassing an overgrowing number of public
administrations in Europe, has transformed the operation of public administrations in the
European administrative space (Sages, Overseem, 2015). In this context, one of the major
changes occurred in the decision-making realm, where administrations, for the first time,
allowed limitations imposed by a supranational body. Such limitations can be largely
associated with the process of integration, a key component of the formation and function of
the EU (Hofmann, Rowe, Turk, 2011).

Considering the different decision-making models discussed earlier, ramifications can be
varied. One example is the limitation on the rage of options in decision-making, as the public
official must comply with EU regulations and directives (Harlow, Rawlings, 2006). If pre-EU

membership, the administrator could choose from different alternatives, even though in reality
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these were relatively limited (as information is not always available and there are limited
resources to collect it), post-membership poses strict legal limitations severely limiting
decision-making flexibility.

Viewing the matter from a different perspective, the EU framework also brings with it structures
and values which can be foreign to the domestic society (Steven, 2013). Concerning public
administration these values can include transparency, both in the terms of openness and
participation, reliability and predictability, efficiency and efficacy (Matei, 2004). Public
administrations' non-compliance with these, and other, EU values can result in what can be
termed as an "implementation deficit" (Louka, 2004). The EC's periodic reviews on the
performance of member states' public administrations can also play a factor in enhancing the
challenges faced by high and low level "domestic EU" decision-makers (European
Commission, 2016).

EU integration values are also inherently linked to the disaggregated state concept, as various
non-central government actors play a key role in realizing them (Rumford, 2002). In that sense,
new EU member state are seemingly expected to facilitate such a role even if it does not
correspond with domestic perceptions of the interrelationship between public administrations
and external actors.

EU policy towards international law, and the commitments of the EU to international law, adds
an additional layer of challenging complexity to decision-making. Such complexity is relevant
to overall policy making, as it is constantly influenced by international obligations (Pollack,
Wallace, Young, 2015) and to decision-making on international law related issues. While both
of these dilemmas are of great interest, the focus of this section will be the latter, corresponding
to the main focus of the paper.

Similar to other issues, the EU strives for an integrated policy on international issues. If in the
past this was a mere declaratory goal, consisting mainly of declarations by EU officials (De

Burca, 2001), this has very much changed in the post-Lisbon treaty era. Today, various
international law issues have been brought under the EU competence umbrella, resulting in
limitations on implementation of international obligations (Apter, 2014). Subsequently,
decision-making by public officials on international law issues can now be influenced, at the
very least on the policy level, by EU policy making bodies.

Lacking empirical data, it is difficult to assess how does Europeanization of domestic public
administration impacts international law related decision-making by public officials (Vaduva,
2016). Nevertheless, what can be determined is that it makes decision-making on such issues
a challenging task.

First and foremost, due to the high sensitivity of limiting the powers of states in the field of
foreign policy (Kennedy, 2000), comprises reached on EU competence make it difficult to

understand where domestic competence ends and EU competence begins. One example
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relates to foreign direct investment, where even after improvements in the EU regulatory
structure in the post-Lisbon Treaty era, the issues remains unclear and open to conflicting
interpretation between the EC and the member states (Dimopoulos). In practice, the
implementation of these treaties, or working with investors which are protected by them, is
tasked with public administrators, which inherently need to balance between domestic laws,
regulation and policies and EU policy which underlined the international negotiations.
Secondly, and increasingly, EU courts, which were in the past relatively reluctant to judicially
create conflicts between EU law and international law, are leaning towards a Europeanized
version of international law (Nollkamper, 2012). This approach is reflected in decisions
invalidating automatic implementation of international law by EU institutions (Apter, 2014), and
attempts to alter international obligations undertaken by the EU in the context of global trade
(Apter, 2014). Set in the framework of the interrelationship between EU law and international
law, also reflected in the drafting of EU international agreements (EU and Central America
Association Agreement), such a power struggle is understandable, but it is still challenging for
the domestic European public administrator faced with a need to decide how to contend with
conflicts between EU law and international law.

The discussion of the courts brings us back to the disaggregated state concept, as courts are
an important element in the equation. Court supported international law fragmentation in this
framework, can potentially lead to fragmentation in public administration decision-making. This
outcome poses an almost impossible task for the public officials seeking alternatives in the
decision-making process, as whichever path chosen could lead to either criticism by the courts
or conflict with international obligations.

Admittedly, for some public officials, direct conflict with courts or investments treaties is a
relatively rare occurrence. What is much less rare is direct contact with the public, which
increasingly necessitates the need for international law related decision-making due to the
effects of globalization in an "internationalized public administration" (Holzer, Schwester,
2015).

In the disaggregated state, the public can be much more reactive to decisions made by public
officials, using social media platforms for shaming purposes (Grandvoinnet, Aslam, Raha,
2015) or filing claims in foreign courts (Simon, 2016).

While this can be a phenomenon relevant to various types of decision-making, for international
law related decisions it can be particularly prevalent in cases when decisions are made in order
to implement international law or when decisions are made in conflict of international law.
Those affected by the decisions can use international law and international forums with wide
audiences utilizing information technology in order to note their dissatisfaction with the specific

official and or policy.
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EU domestic public administrations are likely to face such a challenge as they engage with
international law related obligations to the EU on a daily basis. This is augmented by EU civil
society platforms enabling individuals from member states to create what can be termed as
"networks of protests" to act jointly against public administrations or for particular causes
(Vujadinovic, 2012).

Alongside these individual decision-making risks, the danger is also that an aggregate of
decisions or policies might lead to wider mass protest. As international law is still considered
to be a threat on sovereignty, when this is translated to issues which impact daily lives, the
result can be mass protests leading up to demands for overall changes in policy. Such a
process can lead up to occurrences like the decision by the UK to leave the EU). Brexit can be
described as an outcry against a long list of decisions by the UK public administration inherent
to the UK's obligations, under international law, to the EU and to other member states. It can
also be perceived as a threat to concepts of "liberal 21st century international law" based on
the principle of subjection to supranational values and ideals (Beach, 2015).

The discussion demonstrates that when public officials in EU domestic administrations are
engaged in international law related decision-making, it is far from accurate to describe the
process as corresponding to straightforward decision-making models, whether the
government administration model or the incremental model (Beach, 2015).

Acknowledging that this is the state of affairs, it would be difficult to expect European public
officials to go through all of the stages of the rational actor model, as resources are limited
even in a modernized and advanced public administration (OECD, 2011). What is suggested
instead is to view the process as reflecting enhanced versions of the government
administration and incremental models. The practical outcome to thus theoretical change of
perception could be, for example, educating public officials that when it comes to international
law related decisions they should be aware of the potential risks and sensitivities.

While it is difficult to assume that officials will attempt to find all possible answers for
international law related dilemmas, they could still strive to make a decision within the scope
and spirit of the applicable international obligation, as long as it corresponds with domestic and
EU law and policy. Such an approach is similar to the approach undertaken by some courts in
interpreting constitutions (Aust, Nolte, 2016, Taldi, 2016) or when faced with the need to

interpret international obligation (Nolte, 2016).

EU Administration International Law Decision-Making and

Transparency, Participation, Access to Information and Privatization

Contemporary conceptions of decision-making by public administration point out various

relatively new concepts, which can be considered as a hallmark of modernization processes.
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Among these various possible components, this section explores four which can be especially
relevant when it comes to internatioal law related decision-making by EU domestic public
administrations.

The elements selected for focus include transparency, access to information, participation and
privatization. As some of the derivatives of these elements have been explored earlier, the
focus of the analysis here would be on the most salient expression of each not previously
discussed.

Transparency is gaining increasing influence on decision-making by EU domestic public
administrations (Treaty of the European Union reads). Alongside freedom of information and
participation, the EU regime also consists of obligations to provide reasoning for decisions and
provide visibility for decisions and regulations (as integral to the decision-making process and
not only due to requests from the public) (Opdebeek, De Somer, 2016).

When it comes to international law, transparency, in the sense of visibility of documents is
further enhanced. As part of a relatively recent practice, international treaties, some of which
the EU is party to, require member states to act according to transparency principles (United
Nations Convention against Corruption, 2016). Moreover, EU member states which are part of
international treaties subject to peer and expert review processes, as most, if not all, EU
member states must report on the means taken, including decision-making, to implement such
treaties. In some cases, analysis of information reported is made public (United Nations
Convention against Corruption, 2016), enhancing the visibility of international law decision
making in ways at times more expansive than for domestic law type decision-making.
Publication of reasoning of international law related decisions can lead to global criticism or
even punitive measures by the international community if it is identified that the steps taken
were in violation of international legal obligations (Krieger, 2015). The disaggregated state is
also relevant here, as it would typically be non-central administration actors, with sometimes
diverging interests to those of the main public administration, who would utilize publication and
disclosure of decisions to engage in global campaigns to transform domestic policy or decision
making (Faulkner, 2007).

Access to Information — Many EU member states have freedom of information laws in place
(EU Law and Freedom of Information, 2016). While its seems that the EU does not mandate
member states to provide for access to information in their laws, states are obligated to not
prevent the EC from allowing public access to information related to interactions with EC
institutions (EU Law and Freedom of Information, 2016).

In practice, the freedom of information works better in some member states than in others
(Media Pluralism Monitor, 2016). Despite these difficulties, which are more apparent in
member states with prior tradition of strict confidentiality in public administrations, the basic

contours exist. It seems likely that EU member states, particularly the newer members will
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increasingly face the need to divulge information to the public, including matters related to the
former communist regimes (Gervieng, ). In this case, the disaggregated state can be defined
as a change agent. Without the enhanced role of non-central administration actors, mainly the
public and non-governmental association, freedom of information legal framework might have
remained largely underutilized (Azfar, 2007).

The sensitivity of international law decision-making can lead to increased freedom of
information (FOIA) requests. At the same time, FOIA regimes usually include exceptions to
FOIA in the form of public security, military issues, international relations, and economic
policies, which can all be closely linked to international law (European Commision, 2001). As
a result, unlike for other types of decisions, it could be easier for public administrations, if they
wish to do so, to refrain from disclosing information on international law related decisions.
However, according to EU case law, which can serve as an inspiration to member states, such
exceptions must be narrowly and strictly applied (European Commision, 2008).

Participation — transparency in decision-making is sometimes translated to the right of external
actors to participate in the decision-making process by public administrations, an important
hallmark of the disaggregated state (Coglianese, Kilmartin, Mendelson, 2009). The importance
and relevancy of participation in high-level policy making seems to be self-evident. For low-
level decision-making, which is what the discussion in this paper mostly focuses on,
participation can mean affording the effected party with the procedural right to be heard before
the administrative authority adjudicating the matter (Mandes, 2009).

This kind of individual participation can be associated with rules on natural justice, allowing
relevant parties the right to present their position so that the relevant administrative body can
make a fully informed decision (Hakwe, Parpworth, 1998). In specific cases, particularly when
human rights are involved, international law, including the European Convention on Human
Rights, can require pre-decision hearings (European Court of Human Rights Guide, 2016),
although derogations from these obligations might be allowed (European Court of Human
Rights Guide , 2016).

EU domestic public administrations can sometimes face conflicts between international
obligations and the need to allow for individual participation in  decision-making. In such
instances, as for example in regards to EU mandated sanctions, case law seems to indicate
that the right of hearing can override international law, as this right is considered fundamental
(European Court of Human Rights Guide, 2016).

Privatization — integral to the modernization of public administrations and the aspiration to
provide better services to the public, is the process of privatization of public administration or
public services (Strategy of the Public Administration Reform in Montenegro, 2003). This
process, which also characterizes some of the EU member state's public administrations,

signifies an aspect of the disaggregated state not discussed so far; the replacement of public
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services by private actors (Administration and the Civil Service in the EU 27 Member States,
2008). It is questionable whether such actors, even while preforming outsourced governmental
functions, are subject to international law obligations (De Fyeter,2009). As the issue has yet to
be fully developed in scholarship and practice suffice to say that such private provision of public
services raises serious questions about the suitability of such organs to make international law
related decisions.

Looking at the issue from a wholly different perspective, Privatization is not a foreign concept
for international law, from both sides of the equation, impacting both international making and
international law implementation.

From the viewpoint of the former, private experts can play a leading role in international law
making (European Yearbook of International Economic Law, 2014). Like the impact of trade
association previously discussed, "capture" can also be relevant in this case. This sort of
outcome can be relevant in areas where international regulation requires a high degree of
expertise which mostly exists in industry rather than in government (European Yearbook of
International Economic Law, 2014). In turn, this private industry driven international regulation
can predetermine decision making by public officials, going as far as de-facto revoking the
sovereign will of states and that of the international community (Everson, 2014).

In this sense, as international obligations, especially those with a universal nature, are relevant
in the EU context, this emerging type of international law can be of magnitude.

The latter private element of international law related decision-making is less obvious but can
still be important. In the past couple of decades, attempts have been made to privatize foreign
policy (Dickinson, 2005). This can be either done through courts attempting to force the state
to take a particular position on a foreign policy issue(Stephen, 2004) or by "private"
independent creation of international norms (Malaguti, Bossone , Cafaro, 2013). Arguably,
such privatization efforts are more focused on general policy making, but this does not mean
that it could not trickle down to lower level decision making. At the very least it could cause
concern for public officials, when such privatization of foreign policy can pose obstacles to their

decision-making powers, even if it is done solely on the EU level.

Summary and looking ahead - Initial Thoughts on how to Improve

International Law Decision Making by EU Public Administrations

Improving the process of decision-making in public administration poses difficult challenges,
requiring investment of significant resources with focus on organizational strategies and
reforms (European Commision, 2016). The purposes of this final section is not to provide
overall systematic solutions to EU public administration in this regard. Rather, the aim is to

sum up the previous analysis and utilize it as a platform for focused ideas on how to enhance
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EU domestic public administrations' international law decision making, recognizing the unique
circumstances of such administrations and the distinct characteristics of international law
related decisions.

The debate of the disaggregated state actors operating in conjecture with public
administrations in an integrated European environment has shown that it is difficult to view EU
international law decision making as fitting in with one of the models discussed at the outset.
This conclusion led the discourse in the direction of enhanced models, which while might be
better at capturing the true realities seem ill equipped to address the unique setting the relevant
actors find themselves in. Such discrepancy with reality is not merely an academic conceptual
problem but can also lead to gaps in addressing the quality of international law decision
making.

Based on this framework, the paper proposes a more fitting way to look at the decision making
process, suggesting to initiate a discussion on a distinct normative model for EU international
law decision making for low-level public administration officials. The model can be provisionally
termed as the Global Knowledgeable Incremental Model. As can be evident from its provisional
title, this suggested lens adds the element of globalization and knowledge to the equation.
Ideally, the public administrator would be an expert on all things, including EU and international
law, knowledgeable on the effects of Europeanization and globalization and keenly aware of
the advent of the disaggregated state. In real life, this goal is not attainable so alternatives
must be sought.

Alternatives to this perfect vision can be many and include example of overall reforms,
including in recruitment of more educated and "global" public officials, enhanced training of
officials (Jreisat, 2012) and increasing of benefits and pay (Mizrahi, Davis, ). In a world with
limited resources, which is the situation for many public administrations in EU member states,
these kinds of directions also seem farfetched. What does seem viable is an approach which
takes into account the limitation of both public administrators and public administrators,
balancing this with the need to enhance and improve the international law decision-making
process. The suggested approach includes three distinct pillars, which can serve as guidance
for EU public administrations. Intentionally, as the aim not for a wholesale, one size fits all,
solution, the proposal is of a general nature, leaving room for flexibility in adaptations for
different public administration actors and different member states, and for future research and
development.

Pillar one focuses on developing the concept of Europeanization and Internationalization in
public administrators (Magone, 2004). For this purpose, training programs for administrators,
today a feature of most public administrations, can include presentations on the importance of
taking into account the principles of EU and international law in the decision-making process.

While this will not entail substantive lessons on what is exactly EU and international law, mere
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familiarity of these concepts and general ideas about the possibilities of conflict between the
two, could go a long way to increase awareness by administrators to the issues which can
come up in providing service to the EU public.

Pillar two is concerned with the policy making perspective. Recognizing the role of the actors
in the disaggregated state, EU public administrations, on a domestic level, should consider
developing coherent policies and guidance on interaction with such actors (the World Health
Organization, 2013). Formation of such policy might be quite challenging and might even result
in failure, but even thinking and considering the issue would lead to important insight. This kind
of outcome can be further enhanced if the policy formation process would be inclusive, to
include both low-level public administrators and the actors in the disaggregated state, as part
of the ongoing public-government discourse, an important component of contemporary public
administrations.

Pillar three utilizes a prominent feature of the interaction between global governance and the
disaggregated state, manifested in the concept of networks. The idea of networks between
public administrators is significantly enhanced in the EU context, as coordination and
consultation meetings in Brussels create networks of public administrators (Peterson, Ottole,
2011), which have potential to become even more frequent and conducive than internal
networks of domestic administrators. Bearing in mind the particular challenges set by
international law decision-making, use of the EU networks to consult with public administrators
from other member states can be a relatively easy tool. If used in an efficient and productive
manner, for example by use of effective web-based platforms (House of Commons, 2008-
2009) it could provide a useful platform for exchanging experiences and best practices.
Absent experimental or empirical studies it will be difficult to asses the utility and effectiveness
of the proposed pillars. At the same time, it could be theorized that following the ideas proposed
could support enhanced versions of the administration and incremental models. For the
administration model, the pillars can enhance the process of seeking alternatives, even if only
on the conceptual level, while for the incremental model the experiences of others (other EU
administrators) can be treated as past experience to build upon. While these transformations
will be far from prefect or ideal, the proposed pillars can serve as an important conduit to
optimize EU integration in the disaggregated state era, at least as far as international law

decision-making is concerned, and possibly for matters beyond it

Literatura

CARRINGTON, K. 2002 Decision Making, Incrementalism and Transformational Change. In:
Encyclopedia of Public Administration and Public Policy (vol. 1) ed. Jack Rabin (Basel,
Switzerland, Marcel Dekker), 2002. pg. 323.

20



See for example in regards to decision-making on budgeting RUBIN, I., S. 2012. The Politics
of Public Budgets. In: Public Administration: Concepts and Cases, ed. Richard Stillman
(Boston, MA, Wadsworth, 9th ed.), 2012. pg. 355.

Such empirical studies have contributed to practice based theories about decision-making.
See for example BRANS, M. 2012. Comparative Public Administration: From General Theory
to General Frameworks. In: The SAGE Handbook of Public Administration , ed B Guy
Peters,Jon Pierre (London, UK, SAGE, 2nd ed.), 2012.

In the context of decision-making and critical thinking of municipal public administration officials
in times of emergencies see Mathew L. Collins, Stacy L. Peerbolte, "Public Administration
Emergency Management Pedagogy: Cultivating the Habit of Critical Thinking", 18(2) JPAE
315 (2012).

One idea in this regard is that evidence based decision-making in public administration can be
a positive element in enhancing service to the public. Mark Jarvis, Creating a High-Performing
Canadian Civil Service Against a Background of Disruptive Change, MOWAT Research #122
(2016), p.29.

This is even a more daunting task when the domestic public administration is faced with the
need to subject itself to a supranational public administration as is the case in the European
Union. Sebastian Vaduva, Between Globalization and Integration: The Europeanization of

Romania (Basel, Switzerland: Springer, 2016), 49.

See for example a study focusing on the role of experts in international law decision-making,
The Role of "Experts' in International and European Decision-Making Processes — Advisors,
Decision-Makers or Irrelevant Actors, Monika Ambrus, Karin Arts, Ellen Hey, Helena Raulus
eds. (Cambridge, UK, Cambridge University Press, 2014).

Sabino Caseesa, Elisa D'Alterio, "Introduction: The Development of Global Administrative
Law" in Research Handbook on Global Administrative Law (Cheltenham, UK: Elgar, 2016), 1-
21.

The Interpretation of International Law by Domestic Courts: Uniformity, Diversity,
Convergence, ed Helmut Philipp Aust, Georg Nolte (Oxford, UK, Oxford University Press,
2016).

Karen J. Alter, The New Terrain of International Law: Courts, Politics, Rights (Princeton, NJ:

Princeton University Press, 2014).

21



http:/www.politicalscience
notes.com/articles/decision-making-theory-definition-nature-and-theories/743
Encyclopedia of Public Administration and Public Policy: A-J, 323.

Id, 324.

Id, id.

Id, id.

Stella Z. Theodoulou,Ravi K. Roy, Public Administration: A Very Short Introduction (Oxford:
Oxford University Press, 2016), 40.

Formalities of international law can be associated with the output, process and relevant actors.
Joost Pauwelyn, ,Ramses Wessel, Jan Wouters, "Introduction to Informal International Law
Making" in Informal International Law Making (Oxford: Oxford University Press, 2012), 2.
Sabino Cassese, Giulio Napolitano, and Lorenzo Casini, "Towards multipolar administrative
law: A theoretical perspective”, International Journal of Constitutional Law (2014) 12(2): 354-
356.

Thomas Franck, "Symposium: UN Reform: Collective Security and UN Reform: Between the

Necessary and the Possible", 6 Chicago Journal of International Law (2006), 603.

Yishai Blank, "Symposium: Comparative Visions of Global Public Order (Part 2): Localism in
the New Global Legal Order" 47 Harvard International Law Journal. 268 (2006).

The issue of objective expertise in international law, a field often associated with political
sensitivities in not unique to domestic public administrations but is also relevant when
international decision or recommendation bodies are concerned. Christopher Mollers,
"Constitutional Foundations of Global Administrative Law" in Research Handbook on Global
Administrative Law (Cheltenham: Elgar, 2016), 125.

This interplay between domestic interests of domestic public administrations and international
obligations can influence both implementation of international law and international law
making. Pierre-Hugues Verdier, "Transnational Regulatory Networks and Their Limits", 34

Yale Journal of International Law. 121 (2009).

Some argue that domestic politics usually aims to maximize goals in the framework of

international obligations. Joel P. Trachtman, "International Law and Domestic Political

22


http://www.politicalscience/

Coalitions: The Grand Theory of Compliance with International Law", 11 Chicago Journal of
International Law. 153 (2010).

Jerome B. McKinney,Lawrence Cabot Howard, Public Administration: Balancing Power and
Accountability (Westport, CT: PRAGER, 1998), 264.

Adam Chilton, Dustin Tingley, "Why the Study of International Law Needs Experiments"”, 52
Colum. J. Transnat'l L. 173 (2013).

Anna Cavnar, ‘The Foreign Office Model Versus the Global Governance Model: An
Introduction’(lILJ NYU Course Material)
<http://iilj.org/courses/documents/GlobalGovernancePaper.

pdf> last visited 20 August, 2016.

This kind of guidance is sometimes given after the decision or act has already been made,
although in the international law world, such post-facto advice is also of use. Thomas M.
Franck, "An Outsider Looks at the Foreign Office Culture", 23 Wisconsin International Law
Journal 6 (2005).

Neomi Rao, "Public Choice and International Law Compliance: The Executive Branch Is a
"They," Not an "It" , 96 Minnesota Law Review 213-214 (2011).

Today such actors sometimes firectly interact globally rather than through the central
administrations. Deirdre Curtin,Morten Egeberg, Tradition and Innovation, "Europe's
Accumulated Executive Order" in Towards A New Executive Order In Europe? (Abingdon, UK:
2009), 4.

Tonya L. Putnam, Courts without Borders: Law, Politics, and US Extraterritoriality, 71-98 (New-
York, NY, 2016), 71-98.

This judicial approach is currently only a limited practice, but as it leads to development of
integration of international law to domestic norms could have significant implications for both
domestic and international law. Jean D'Aspermont, "The Systematic Integration of International
Law by Domestic Courts: Domestic Judges as Architects of the Consistency of the International
Legal Order" in The Practice of International and National Courts and the (De-)Fragmentation
of International Law, eds. Ole Kristian Fauchald,André Nollkaemper (Oxford, UK: Hart, 2012),
161.

23



David H. Rosenbloom,, Rosemary O'Leary,Joshua Chanin, Public Administration and Law, 3rd
ed. (Boca Raton, FL: CRC, 2010).

European courts have relatively limited jurisdiction on international law related issues, but such
jurisdiction is expanding as the EU is increasingly gaining competence in the field of external
relations as the EU is becoming a party to a wider variety of international agreements. For a
discussion of the status of international law in the EU, including in regards to preliminary
guestions see Pieter Jan Kuijper,Jan Wouters,Frank Hoffmeister, Thomas Ramopoulos,Geert
De Baere, The Law of EU External Relations: Cases, Materials, and Commentary on the EU
as an International Legal Actor 2nd ed. (Oxford, UK: 2013) 695-721.

In the past this review role was somewhat limited, but today it is considered quite expansive
although not limitless. For an example in the context of Germany see Marina Kinnecke,
Tradition and Change in Administrative Law: An Anglo-German Comparison (Berlin, Germany,
Springer, 2007), 186.

Georg Nolte, "Introduction” in The Interpretation of International Law by Domestic Courts:
Uniformity, Diversity, Convergence, ed Helmut Philipp Aust, Georg Nolte (Oxford, UK, Oxford
University Press, 2016).

For examples of different approaches see Ali M. El-Haj, "The Relationship between
International Law and National Law in New and Amended Arab Constitutions” in
Constitutionalism, Human Rights, and Islam After the Arab Spring (Oxford, UK, eds. Rainer
Grote, Tilmann J. Réder, 2016), 780.

Shabtai Rossene, Essays on International Law and Practice (Leiden, Matinus Nijhoff, 2004),
4.

This "override" is usually limited to cases where the explicit intent of the legislature was to
override applicable international law. See Stephanie Bueaulac, John H. Currie, "Canada" in
International Law and Domestic Legal Systems: Incorporation, Transformation (Oxford, UK,
Dina Shelton, ed. 2011) , 142.

See for example the EU and Central America Association Agreement, Article 356.

Giorgio Gaja, "Dualism — A Review" in New Perspectives on the Divide Between National and
International Law, (Oxford, UK, Oxford University Press, André Nollkaemper, Janne Elisabeth
Nijman eds.), 61.

24


https://www.google.com/search?tbm=bks&tbm=bks&q=inauthor:%22Janne+Elisabeth+Nijman%22&sa=X&ved=0ahUKEwjag4vo2eDQAhVEXRQKHZlWC9gQ9AgIHTAA
https://www.google.com/search?tbm=bks&tbm=bks&q=inauthor:%22Janne+Elisabeth+Nijman%22&sa=X&ved=0ahUKEwjag4vo2eDQAhVEXRQKHZlWC9gQ9AgIHTAA

At its first origin, and until the 19th century international law was perceives solely as an
instrument meant to regulate relationships between states. Kate Parlett, The Individual in the
International Legal System: Continuity and Change in International Law (Cambridge, UK,
Cambridge University Press, 2011), 3.

See Rozen, Supra Note 38.

For an elaborate discussion of transparency trends in international law see Transparency in
International Law (Cambridge, UK, Cambridge University Press, Anne Peters, Andrea Bianchi
eds. 2013).

This distinction is sometimes related to the public or confidential nature of the "international
law" in question (i.e. confidential international arbitral awards v. publicized decisions by the
International Court of Justice). Gernot Biehler, Procedures in International Law (Berlin,
Germany, Springer, 2008) 306.

In some cases international capture can even be more beneficial than influencing domestic
law making. Jeffery L. Dunoff, "Lotus Eaters: Reflections on Varietals Dispute, the SPS
Agreement and WTO Dispute Resolution" in Trade and Human Health and Safety (Cambridge,
UK, Cambridge University Press, 2007, George A. Bermann,Petros C. Mavroidis, eds.), 165.

For a U.S. example of former congress members engaged in lobbying see Jon R. Bond,Kevin
B. Smith, Analyzing American Democracy: Politics and Political Science (New-York, NY,
Routledge, 2nd. ed. 2016), 211.

In some cases, international law today cannot be made without reliance on scientific expertise.
See Wouter G. Werner, "The Politics of Expertise: Applying Paradoxes of Scientific Expertise
to International Law" in The Role of "Experts' in International and European Decision-Making

Processes (Cambridge, UK, Cambridge University Press, 2014), 55.

Robert Gregory, "Accountability in Modern Government" in Handbook of Public Administration
(London, UK, Sage, 2003, B. Guy Peters Jon Pierre, eds.) 582.

For the experience in Turkey regards to civil society involvement in public administration and
constitutional reform see Mustafa Kemal Oktem, Leyla Citfici, "Vision of the Public
Administration Reform in Turkey" in New Public Management in Turkey: Local Government
Reform (New York, NY, Routledge, Yiksel Demirkaya, ed. 2016), 62.

Elizabeth Friesen, Challenging Global Finance: Civil Society and Transnational Networks
(Houndmills, UK, Palgrave Macmillan, 2012), 34.

25



This seemed to have been the case in the past for civil society in non-western societies. See
Rajesh Tandon, L. David Brown, "Civil Societies at crossroads: Lessons and Implications" in
Initiatives and Evolution in Citizen Activism: Civil Societies at Crossroads (Abdingdon, Oxon,
Routledge, 2015, Rajesh Tandon, L. David Brown eds.), 190.

See for examples in the modern context of the anti-capitalism protest. See Karen M. Buckley,
Global Civil Society and Transversal Hegemony: The Globalization- Contestation Nexus
(Abdingdon, UK, Ruoutldge, 2013) 84

See for example, Transparency International, an anti-corruption international civil society
organization with over 100 domestic chapters. See
https://www.transparency.org/whoweare/organisation/our_chapters/0/, last  visited 9
December, 2016.

See in relation to student driven movements. Namhee Lee, "The South Korean Student
Movements undogkown as a Counterpublic Sphere" in Korean Society: Civil Society,
Democracy and the State (Abdingdon, UK, Ruoutldge, 2002, Charles K. Armstrong, ed.), 99.

Yumiko Yasuda, Rules, Norms and NGO Advocacy Strategies: Hydropower Development on
the Mekong River (Abdingdon, UK, Ruoutldge, 2015), 14-15.

The European administrative space is considered as the sum of the shared principles of public
administration in the member states. Fritz Sages, Patrick Overeem, "Intorduction: The
European Public Servant's Shared ldentity" in The European Public Servant: A Shared

Administrative Identity? (Colchester, UK, 2015, Fritz Sages, Patrick Overeem, eds.), 4

Herwig C.H. Hofmann,Gerard C. Rowe,Alexander H. Turk, Administrative Law and Policy of
the European Union (Oxford, UK, Oxford University Press, 2011).

In areas where there is exclusive EU competence public officials are not only limited in
decision-making but they are also not allowed to act independently. Carol Harlow, Richard
Rawlings, Law and Administration (New-York, NY, Canbridge University Press, 2nd ed. 2006),
172.

Martin Steven, "Religious Lobbies in the European Union: From Dominant Church to Faith-
Based Organization" in Religion, Politics and Law in the European Union (Abdingdon, UK,
Ruoutldge, 2013, Lucian N. Leustean,John T.S. Madeley, eds.), 178.

Ani Matei,"The Development of the European Administration: Fundamental Concepts and

Approaches", Romanian Review of Community Law (2004), 32.

26


https://www.transparency.org/whoweare/organisation/our_chapters/0/

This can be caused by lack of resources and not necessarily by a lack of willingness of public
administrators. Elli Louka, Conflicting Integration: The Environmental Law of the European
Union (Antwerp, Belgium, Intersnetia, 2004), 57.

See for example the "Public Administration" scoreboard, on issues relating to encouraging
competitiveness, published in 2014.
https://ec.europa.eu/growth/industry/competitiveness/public-administration_en, last visited 9
December, 2016.

In this regard the process of creating supranational governance (including in the EU context)
is interlinked with globalization of civil society. Chris Rumford, The European Union: A Political
Sociology (Maiden, MA, 2002), 69.

See for example the assessment by the European Commission that 30% of its legislative
initiatives result from the EU's international obligations. Mark A. Pollack , Helen Wallace,
,Alasdair R. Young, "Policy-Making in a Time of Crisis: Trends and Challenges" in Policy-

making in the European Union (Oxford, UK, Oxford University Press, 2015), 477.

Grainne De Burca, "The European Court of Justice and the International Legal Order After
Kadi" in 51(1) Harvard Journal of International Law 1, 3 (2001).

See for example the analysis in relation to United Nations mandated sanctions. Itai Apter, "The
New International Frontier: The Legal Profession and the Challenges of New 'International
Law' in the New Member States" in 10 Croatian Yearbook of European Law and Policy 215,
226-228 (2014).

Europeanization of public administrations includes emphasis on the rule of law, See Sebastian
Vaduva, Between Globalization and Integration: The Europeanization of Romania (Heidelberg,

Germany, 2016), 79. The rule of law is a fundamental concept of international law.

It is important to note that this limitation does not mean that states cannot still find ways to
operate independently in some cases. For an example in the case of Spain see Paul Kennedy,
"Spain" in The Foreign Policies of European Union Member States (Manchester, UK,

Manchester University Press, 2000, lan Manners,Richard Whitman eds.), 120.

Angelos Dimopoulos, EU Foreign Investment Law (Oxford, UK, Oxford University Press), 66-
67.

27


https://ec.europa.eu/growth/industry/competitiveness/public-administration_en

Andre Nollkamper, "The Role of National Courts in Inducing Compliance with European and
International Law — A Comparison" in Compliance and the Enforcement of EU Law (Oxford,
Oxford University Press, 2012, Marise Cremona ed. ), 189.

Apter, Supra Note 66.
Apter, Supra Note 66, 229-231.
EU and Central America Association Agreement, Supra Note 40.

Marc Holzer,Richard W Schwester, Public Administration: An Introduction (New-York, NY, 2nd
ed. 2015), 407-409.

Helene Grandvoinnet,,Ghazia Aslam,, Shomikho Raha, Opening the Black Box: The
Contextual Drivers of Social Accountability (Washington DC, The World Bank Group, 2015),
166.

Examples of such proceedings are usually related to alleged human rights violations. See
Stephen A. Simon, The U.S. Supreme Court and the Domestic Force of International Human
Rights Law (Lanham, MD, Lexington Books, 2016) 28.

For a discussion of formal and informal European Civil society and their role in the midst of the
EU economic crisis see Dragica Vujadinovi¢, "European Civil Society — Its Concept and Actual

Appearances" in 11(3) Belgrade Journal for Media and Communications 57-77 (2012).

Julian Beach, Sovereignty and ldentity After Brexit: The European Project Under Siege,
http://jtl.columbia.edu/sovereignty-and-identity-after-brexit-the-european-project-under-

siege/, last visited 10 December, 2015.
For analysis of these models see section Il above.

Such limited resources seem to be most apparent in the newer EU member states. See for
example in the case of Estonia, OECD Public Governance Reviews Estonia: Towards a Single
Government Approach (2011) 42.

The approach is one which views international obligations as an important resource and
assistance tool but not one with overwhelming binding force. Dire Taldi, "Interpretation of
Treaties in an International Law-Friendly Framework: The Case of South Africa" in The
Interpretation of International Law by Domestic Courts: Uniformity, Diversity, Convergence, ed
Helmut Philipp Aust, Georg Nolte (Oxford,K, Oxford University Press, 2016), 143.

28


http://jtl.columbia.edu/sovereignty-and-identity-after-brexit-the-european-project-under-siege/
http://jtl.columbia.edu/sovereignty-and-identity-after-brexit-the-european-project-under-siege/

Nolte, Supra Note, 36.

Article 10(3) of the Treaty of the European Union reads as follows: Every citizen shall have the
right to participate in the democratic life of the Union. Decisions shall be taken as openly and
as closely as possible to the citizen.

For an expanded analysis and examples see Ingrid Opdebeek, Stephanie De Somer, "The
Duty to Give Reasons in the European Legal Area a Mechanism for Transparent and
Accountable Administrative Decision-Making? A Comparison of Belgian, Dutch, French and
EU Administrative Law" in 2016(2) Rocznik Adminstracji Publicznej 97-148 (2016).

See for example article 13 to the United Nations Convention against Corruption (UNCAC).

In the context of UNCAC see https://www.unodc.org/unodc/en/treaties/CAC/country-

profile/index.html, last visited 10 December, 2016.

The positive aspect of this potential outcome is that this enhances the reputational value of
compliance with international law, from both domestic and international perspectives. See in
relation to the laws of war, Heike Krieger, "Conclusion: Where States Fail, Non-State Actors
Rise? Inducing Compliance with International Humanitarian Law in Areas of Limited
Statehood" in InducingCompliance with International Humanitarian Law: Lessons from the

Great African Lakes Region (Cambridge, UK, Cambridge University Press, 2015), 527.

In relation to a successful anti-land mines campaign see Frank Faulkner, Moral Entrepreneurs
and the Campaign to Ban Landmines (New-York, NY, Rodopi, 2007), 25-26.

EU Law and Freedom of Information, para. 1.5 https://eutopialaw.files.wordpress.com/.../eu-
law-and-freedom-of-information, last visited 10 December, 2016; Case C-58/94 Netherlands v
Council [1996] ECR 1-2169, para, 34.

Id, para. 4.3, Regulation (EC) No 1049/2001, Preamble Paragraph 15.

Media Pluralism Monitor: Impediments to Access to Information in Europe (World Press
Freedom Day 2016), http://journalism.cmpf.eui.eu/discussions/world-press-freedom-day-
2016/, last visited 10 December, 2016.

Edita Gruodyté Silvija Gerviené, "Access to Archives in Post-Communist Countries: The

Victim’s Perspective" in 5(2)(19) Baltic Journal of European Studies 164.

29


https://www.unodc.org/unodc/en/treaties/CAC/country-profile/index.html
https://www.unodc.org/unodc/en/treaties/CAC/country-profile/index.html
https://eutopialaw.files.wordpress.com/.../eu-law-and-freedom-of-information
https://eutopialaw.files.wordpress.com/.../eu-law-and-freedom-of-information
http://journalism.cmpf.eui.eu/discussions/world-press-freedom-day-2016/
http://journalism.cmpf.eui.eu/discussions/world-press-freedom-day-2016/

For the role of civil society and the public in this context for combatting corruption see Omar
Azfar, "Disrupting Corruption” in Performance Accountability and Combating Corruption
(Washington D.C., The World Bank, 2007, Anwar Shah ed.), 271.

These exceptions are also relevant for access to EC documents. EU Law and Freedom of
Information, Supra Note 90, para.4.5; Regulation (EC) No 1049/2001, Article 4(1).

Id, Case C-506/08 Sweden v. Commission 21 July [2011], para. 75-76.

This kind of participation is not a novel idea but with roots in ancient Greek society, Cary
Coglianese, Heather Kilmartin, Evan Mendelson, "Annual Review of Administrative Law:
Report: Transparency and Public Participation in the Federal Rulemaking Process:
Recommendations for the New Administration” in 77 George Washington Law Review 926-
930 (2009).

This is an objective procedural standard set to ensure that the decision is made taking into
account all the relevant data, including the position of the affected private or legal persons.
Joana Mandes, "Participation and Participation Rights in EU law" in Legal Challenges in EU
Administrative Law: Towards an Integrated Administration (Cheltenham, UK, 2009, Herwig
Hofmann,Alexander Turk eds.), 265.

Neil Hakwe, Neil Parpworth, Introduction to Administrative Law (London, UK, Cavendish
Publishing Limited, 1998), 170.

For an expansive analysis in the civil context see European Court of Human Rights Guide
(ECHtR) on Article 6 of the European Convention on Human Rights (ECHR) Right to a Fair
Trial (Civil Limb), http://www.echr.coe.int/documents/guide_art_6_eng.pdf, last visited 10
December 2016.

Article 15, ECHR, ECHtR Factsheet — Derogation in time of emergency, October 2016,
http:/www.echr.coe.int/Documents/FS_Derogation_ENG.pdf, last visited 10 December, 2016.

Apter, Supra Note 66.

Strategy of the Public Administration Reform in Montenegro, para. 3.3.2,
uzk.co.me/.../strategy-of-the-public-administration-reform-in-montenegro, 2003, last visited 10
December,2016.

See for example such privatization processes in Austria, Administration and the Civil Service
in the EU 27 Member States (DGFP, 2008), http://www.fonction-

30


http://www.echr.coe.int/documents/guide_art_6_eng.pdf
http://www.echr.coe.int/Documents/FS_Derogation_ENG.pdf
http://www.fonction-publique.gouv.fr/files/files/publications/etudes_perspectives/Administration_and_the_Civil_service_in_the_27_EU_Member_states.pdf

publique.gouv.fr/files/files/publications/etudes_perspectives/Administration_and_the_Civil_se

rvice_in_the_27 EU_Member_states.pdf, last visited 10 December, 2016.

This aspect is increasingly relevant regarding such issue as obligations arising from
international human rights law. Koen De Fyeter, "Globalization and Human Rights" in
International Human Rights Law in a Global Context (Bilbao, Spain, University of Desuto, 2009,
Felipe Gémez Isa,Koen de Feyter eds.),

See in relation to standard setting in WIPO (World Intellectual Property Organization), "WIPO’s
Policy Priorities in a World of Global Legal Pluralism: Alternative Dispute Resolution for
Generic Top-Level Domains (gTLD) and the Protection of Audiovisual Performances" in
European Yearbook of International Economic Law 2014 (Hidelberg, Germany, Springer,
2014, Christoph Hermann, Markus Krajweski, Jorg Philipp Terhechte, eds.), 422.

Werner, Supra Note 48.

For reference to this idea In the EU economic context see Michelle Everson, "The European
System of Financial Supervision" in The Role of "Experts' in International and European
Decision-Making Processes — Advisors, Decision-Makers or Irrelevant Actors, Monika
Ambrus, Karin Arts, Ellen Hey, Helena Raulus eds. (Cambridge, UK, Cambridge University
Press, 2014), 318.

See expanded analysis in relation to U.S. foreign policy, Laura Dickinson, "Government for
Hire: Privatizing Foreign Affairs and the Problem of Accountability under International Law" in
47(1) William & Mary Law Review 135 (2005).

Paul B. Stephen, "Privatizing International Law" in 97 Virginia Journal of International Law
1612-1617 (2011).

For examples in the context of Corporate Social Responsibility see Karin Buhmann,
"Recognizing a "Government Case" for Corporate Social Responsibility: Impact of Legitimacy
and Efficiency on Global Governance through Institutionalization of Business Access to Rule-
Making on the Governmental Level" in Legitimacy and Effectiveness in Global Economic
Governance (Newcastle Upon Tyne, UK, Cambridge Scholars Publishing, 2013, Maria Chiara

Malaguti,Biagio Bossone ,Susanna Cafaro, eds), 225.

See for example in regards to Romania,
http://ec.europa.eu/social/esf_projects_117/project.cfim?id=346&project_lang=en, last visited
11 December, 2016.

31


http://www.fonction-publique.gouv.fr/files/files/publications/etudes_perspectives/Administration_and_the_Civil_service_in_the_27_EU_Member_states.pdf
http://www.fonction-publique.gouv.fr/files/files/publications/etudes_perspectives/Administration_and_the_Civil_service_in_the_27_EU_Member_states.pdf
http://link.springer.com/book/10.1007/978-3-642-40913-4
http://ec.europa.eu/social/esf_projects_117/project.cfm?id=346&project_lang=en

Jamil Jreisat, Globalism and Comparative Public Administration (Boca Raton, FL, CRC Press,
2012), 187.

Improvement of employment conditions can be closely linked to empowerment of employees,
The Encyclopedia of Social Work (Oxford, UK, Oxford University Press, Terry Mizrahi,Larry
Davis eds.), 162.

In essence this means independent integration of the domestic public administration to other
European, and even non-European, public administration. In relation to relatively early
experiences in Portugal concerning the European administrative public space see JosA MarAa
Magone, The Developing Place of Portugal in the European Union (New Brunswick, NJ,
Transactions Publishers, 2004), 125.

Such guidelines could be based on the practices of domestic and international entities. In the
context of the World Health Organization see WHO's Engagement with Non-State Actors
(Discussion Paper 2013),
http://www.who.int/about/who_reform/NonStateActor_discussion_paper.pdf, last visited 11
December, 2016.

According to one source, as far back as 2011, approximately 1,000 public officials from the
then 15 EU member states participated, in each working day, in coordination meetings in
Brussels. John Peterson and Laurence J. Ottole, "The Federal Vision: Legitimacy and Levels
of Governance in the United States and the European Union: A Policy Network Perspective"
in The Federal Vision: Legitimacy and Levels of Governance in the United States and the
European Union (Oxford, UK, Oxford University Press, Kalypso Nicolaidis,Robert Howse,
2001), 311.

UK House of Commons Good Government Report, 2008-2009, 167.

Adresa autora
LL.M. Itai Apter

Isreal Ministry of Justice

E-mail: itaiapter@hotmail.com

32


http://www.who.int/about/who_reform/NonStateActor_discussion_paper.pdf

